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to have been held in many of the states the failure to perform the contract has 
that where the mortgagee has failed to not been wilful, and is reasonably sus- 
perform the condition, equity will relieve ceptible of compensation in money: 
by decreeing an equivalent in money : Henri/ v. Tupper, 29 Vt. 358 ; Olcott v. 
Wilder v Whittemore, 15 Mass. 262; Dunklee v. 16 Vt. 478; Tracy v. Hut- 
Fiske v. Fiske, 20 Pick. 499 ; Bethlehem chins, 36 Vt. 225. 
v. Annis, supra. And the cases cited We think it must be obvious to any 
in the principal case show that such has one that if there is any class of contracts 
long been the practice in Maine. But where courts of equity would be justified 
the subject is controlled by statute in in holding a firm hand upon claims for 
all these states : Hilliard on Mort. 119, relief from wilful and wanton forfeitures, 
in note. And the case of Austin v. it would surely be expected here. We 
Austin, 9 Vt. 420, is cited by text- have said all we desire to say in regard 
writers as having established the same to the question in Henry v. Tupper, supra, 
rule in that state. But the later cases where the authorities are carefully re- 
there do not admit an unqualified right viewed, and the same will be found in 
of redemption in the mortgagor in this our edition of Story's Eq. Jur. \ 1326 
class of contracts, but, at most, only in a, and note. I. E. R. 
the discretion of the court, and where 



Supreme Court of Ohio. 
REASIN W. SHAWHAN v. PETER VAN NEST. 

Where the plaintiff, in pursuance of an agreement with the defendant, furnished 
the materials and constructed a carriage for the defendant, in accordance with his 
order and directions, for which a stipulated price was to be paid, and the defendant 
refused to receive and pay for it when completed and tendered — Held, that in an 
action brought for that purpose, the plaintiff is entitled to recover the contract- 
price and interest from the time the money should have been paid. 

Motion for leave to file a petition in error. 

The contract between the parties was substantially as follows : 
Van Nest, a carriage-maker, agreed with Shawhan, on the 1st of 
August 1871, that for seven hundred dollars he would furnish the 
materials and make for Shawhan a two-seated carriage in accord- 
ance with his directions, and have the same completed and ready 
for delivery at Van Nest's shop on the 1st day of October follow- 
ing ; in consideration of which Shawhan agreed to accept the car- 
riage at the shop, and pay Van Nest the contract-price for it. 

In his petition in the Court of Common Pleas, Van Nest set out 
the contract in terms, and averred that he had complied with it in 
all respects on his part, and that on the 1st of October 1871, he 
tendered the carriage to Shawhan at his shop, and requested him 
to accept and pay for it, which he refused to do. Judgment was 
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asked for the contract-price, with interest. The answer denied 
each and every allegation of the petition. 

On the trial, the evidence established the contract and other 
allegations of the petition, and also showed that the plaintiff was 
still keeping the carriage subject to the defendant's order. 

The court instructed the jury that if they found the issues for 
the plaintiff, they should give him a verdict for the contract-price 
of the carriage, with interest from the time the money should have 
been paid. To the charge thus given, no exceptions were taken ; 
but Shawhan, by his counsel, requested the court to give to the 
jury the following special instructions : 

" 1. If, in this case, the evidence shows that the defendant 
ordered the plaintiff to make for him a carriage, and agreed to take 
or receive it, when finished, at the plaintiff's shop, and to pay a 
reasonable price therefor, and the plaintiff did, in pursuance of 
such order and agreement, make such carriage of the value of seven 
hundred dollars, and have the same in readiness for delivery at his 
shop, of which the defendant had notice ; and the defendant then 
failed, neglected, and refused to take, receive, or pay for said car- 
riage, though requested so to do by the plaintiff, these will not 
authorize you to render a verdict for the plaintiff for the price or 
value of the carriage. 

" 2. If the plaintiff has proved the making of the carriage for 
the defendant, and the refusal of the latter to receive and pay for 
it, as alleged in the petition, then he can only recover for the 
damages or losses he has actually sustained by reason of this 
refusal of the defendant, which is the difference between the agreed 
price and the actual value." 

These instructions the court refused to give, and Shawhan 
excepted. 

The jury found for Van Nest, and gave him the contract-price 
of the carriage, with interest. 

Shawhan moved to set aside the verdict, and for a new trial, on 
the ground that the court erred in refusing to give the instruc- 
tions requested ; which motions were overruled by the court, and 
he excepted; and judgment was entered on the verdict for the 
plaintiff. 

The case was taken to the District Court, which affirmed the 
judgment of the Common Pleas. Shawhan now moves this court 
for leave to file a petition in error to reverse the judgment of the 
District Court. 
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W. P. Noble, for plaintiff in error. — The measure of damages 
in a case like this, is the loss sustained by the vendor on account 
of the failure of the vendee to accept and pay for the property 
which was the subject of the contract. If the plaintiff's theory, 
that the measure of damages is the price of the property, is correct, 
it must be because such a contract as that set forth in the petition, 
vests the title of the property contracted for in the defendant, and 
passes it from the plaintiff. But the contract set forth in the peti- 
tion was merely executory, and the petition avers there was no 
delivery or acceptance of the goods ; so no title did or could pass 
to the purchaser: Ormsby v. Machir Sf MenicJc, 20 Ohio St. 
295 ; Downer v. Thompson, 2 Hill 137 ; Hague v. Porter, 3 Id. 
141; Moody v. Brown, 34 Maine 107; 10 Bing. 512; Atkins v. 
Bell, 8 B. & C. 277 ; Benjamin on Sales 215 ; Allen v. Jarvis, 
20 Conn. 37; Lang on Sales 476, and cases cited; Nixon v. 
Nixon, 21 Ohio St. 114 ; Doolittle v. MeOulloeh, 12 Id. 360 ; 
Sedgwick on Damages 43 ; 11 Am. Law Reg. N. S. 271 ; Jones 
v. Patton, 3 Ind. 107. 

Gr. E. Seney, for defendant in error. — The recovery should 
be for the contract-price. For the rule when an article is bar- 
gained and sold and not delivered, the court is referred to Swan's 
Treatise (9th ed.), 590 ; Badly v. Pugh, "Wright 554 ; Story on 
Sales, sect. 314 ; Sedgwick on Damages 280 ; Story on Contracts, 
sect. 845 ; 3 Parsons on Contracts (ed. 1873) 208, 209 ; 1 Par- 
sons on Contracts 535 ; Dustan v. Me Andrew, 44 N. Y. 72. For 
a mechanic's remedy, who makes an article to order and his cus- 
tomer refuses to receive it, see Bement v. Smith, 15 Wend. 493 ; 
Thompson v. Alger, 12 Mete. 428. 

The opinion of the court was delivered by 

Gilmore, J. — The only question to be determined in this case 
is : Did the court err in refusing to give to the jury the special 
instructions requested by the defendant on the trial below ? The 
authorities cited by counsel for the parties respectively, are not in 
harmony with each other on this question. Some of those cited 
by the plaintiff in error (defendant below) show clearly that, under 
the pleadings and practice at common law, there could be no re- 
covery under the common counts in assumpsit, for goods sold and 
delivered, or for goods bargained and sold, where no delivery suffi- 
cient to pass the title from the vendor to the vendee had been 
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made. And further, that in this form of action, proof of a tender 
of the goods by the vendor to the vendee, or leaving them with 
him against his remonstrance, would not constitute such a delivery 
as would pass the title and enable the vendor to recover. While 
these may be regarded as settling the rules of pleading and evi- 
dence on the trial of particular cases, and therefore not decisive 
of the question when raised under issue3 so formed as to present it 
freed from the technicalities of pleading, still there are other cases 
cited on the same side, which declare the rule to be as follows: 
Where an action is brought by the vendor against the vendee, for 
refusing to receive and pay for goods purchased, the measure of 
damages is the actual loss sustained by the vendor in consequence 
of the vendee refusing to take and pay for the goods, or, in other 
words, the difference between the contract-price and the market- 
price at the time and place of delivery. In the authorities cited 
by the plaintiff in error, no distinction is drawn, or attempted to 
be drawn, between the sale of goods and chattels already in exist- 
ence, and an agreement to furnish materials and manufacture a 
specific article in a particular way, and according to order, which 
is not yet in existence ; the theory being, that in neither case 
would the title pass, or property vest in the purchaser, until there 
had been an actual delivery, and that until the title had passed, 
the vendor's remedy was limited to the damages he had suffered 
by reason of the breach of the contract by the vendee, which were 
to be measured by the rule above stated. In this case it is not 
necessary to determine whether or not a distinction, resting upon 
principles of law, can be drawn between ordinary sales of goods 
in existence and on the market, and goods made to order in a par- 
ticular way, in pursuance of a contract between the vendor and 
vendee. The case here is of the latter kind, and the question is, 
whether the plaintiff below was entitled to recover the contract- 
price of the carriage, on proving that he had furnished the mate- 
rials, and made and tendered it in pursuance of the terms of the 
contract. 

Counsel for the defendant in error (plaintiff below) has cited a 
number of authorities, in which the questions presented and de- 
cided arose upon facts similar to those in this case, and upon issues 
presenting the question in the same way ; and as the conclusions 
we have arrived at are based upon this class of authorities, some 
of them may be particularly noticed. 
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In Bement v. Smith, 15 Wend. 493, the defendant employed 
the plaintiff, a carriage-maker, to build a sulky for him, for which 
he promised to pay $80. The plaintiff made the sulky according 
to contract, and took it to the residence of the defendant, and told 
him he delivered it to him, and demanded payment, in pursuance 
of the terms of the contract. The defendant refused to receive 
it. Whereupon the plaintiff told him he would leave it with Mr. 
De Wolf, who lived near ; which he did, and commenced suit. On 
the trial, it was proved the sulky was worth $80, the contract- 
price. The court charged the jury, that the tender of the carriage 
was substantially a fulfilment of the contract on the part of the 
plaintiff, and that he was entitled to sustain his action for the price 
agreed upon between the parties. The defendant's counsel re- 
quested the court to charge the jury that the measure of damages 
was not the sulky, but only the expense of taking it to the resi- 
dence of the defendant, delay, loss of sale, &c. The judge de- 
clined to so charge, and reiterated the instruction that the value 
of the article was the measure of damages. The jury found for 
the plaintiff, with $83.26 damages, being the contract-price with 
interest. The charge to the jury was sustained by the Supreme 
Court of New York. 

In Ballentine et al. v. Robinson et al., 46 Penn. St. 177, an 
agreement was made between the plaintiffs and defendants, whereby 
the plaintiffs were to provide materials, and construct for the de- 
fendants a six-inch steam-engine, with boiler and Gifford injector 
and heater, in consideration whereof the defendants were to pay 
plaintiffs $535 in cash on the completion thereof. The plaintiffs 
complied with and completed the contract in all respects on their 
part, but the defendants refused to pay according to contract. On 
the trial, the plaintiffs proved the contract, and the performance 
of it on their part, and that the engine was still in their hands. 

The defendants' counsel asked the court to instruct the jury, 
"that the proper measure of damages in this case is the difference 
between the price contracted to be paid for the engine and the 
market-price at the time the contract was broken." The court 
declined to charge as requested, and instructed the jury that the 
measure of damages was the contract-price of the engine, with 
interest. There was a verdict for the plaintiffs for the contract- 
price. The case was taken to the Supreme Court, and the error 
assigned was the refusal of the court to give the instructions 
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requested by the defendant. The Supreme Court affirmed the 
judgment in the case below. It will be seen that these cases afe 
very similar, and presented the same question, and in the same 
manner that the question is presented in this case. Graham v. 
Jackson, 14 East 498, decides the point in the same way. Mr. 
Sedgwick, in his work on Damages, side page 280, in speaking on 
this subject, says : " Where a vendee is sued for non-performance 
of the contract on his part, in not paying the contract-price, if the 
goods have been delivered, the measure of damages is of course 
the price named in the agreement ; but if their possession has not 
been changed, it has been doubted whether the rule of damages is 
the price itself, or only the difference between the contract-price 
and the value of the article at the time fixed for its delivery. It 
seems to be well settled in such cases that the vendor can resell 
them, if he sees fit, and charge the vendee with the difference 
between the contract-price and that realized at the sale. Though 
perhaps more prudent, it is not necessary that the sale should be 
at auction ; it is only requisite to show that the property was sold 
for a fair price. But if the vendor does not pursue this course, 
and, without reselling the goods, sues the vendee for his breach of 
contract, the question arises which we have already stated, whether 
the vendor can recover the contract-price, or only the difference 
between that price and the value of the goods which remain in the 
vendor's hands ; and the rule appears to be that the vendor can 
recover the contract-price in full." 

In Hadly V. Grano et al, Wright (Ohio) 554, the action was 
"assumpsit on a written agreement between the parties, for the 
defendants to take all the salt the plaintiff manufactured between 
the 2d of June 1831, and the 1st of January 1832, to be delivered 
at the landing in Cincinnati, from time to time, as the navigation 
of the Muskingum and Ohio should permit, and to pay forty-five 
cents a bushel." The plaintiff proved the agreement, and the offer 
to deliver to the defendants three hundred and fifty barrels of salt, 
which the defendants refused to receive. There was an issue in. 
the case, as to whether the contract had been previously fulfilled 
and abandoned by the parties. The court (Lane, J.) charged the 
jury that if the contract had not been " fulfilled or abandoned, 
and the plaintiff tendered the salt under the contract, which was 
refused, he had a right to leave it for the defendants and recover 
the value." 
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The only case I have examined in which the authorities on this 
point are reviewed, is that of Gordon v. JVorrts, 49 N. H. 376. 
The case is too lengthy and complicated to attempt to give an 
abstract of it here, but the point under consideration was involved ; 
and although the learned judge criticises the law as laid down by 
Mr. Sedgwick, and even shows that the authorities he quotes in 
support of his position do not sustain him, for the reason pointed 
out, yet he says that there is a distinction between the case of 
Bement v. Smith and the ordinary cases of goods sold and deli- 
vered, viz., " the distinction between a contract to sell goods then 
in existence, and an agreement to furnish materials and manufac- 
ture an article in a particular way and according to order, which 
is not yet in existence." He recognises Bement's case and others 
of the same class, as exceptions to the general rule which is to be 
applied in the sale of ordinary goods and merchandise which have 
a fixed market value ; and in the syllabus of the case the distinc- 
tion is kept up and stated as follows : 

" Where the vendee refuses to receive and pay for ordinary- 
goods, wares and merchandise, which he has contracted to pur- 
chase, the measure of damages which the vendor is entitled to 
recover is not ordinarily the contract-price for the goods, but the 
difference between the contract-price and the market-price or value 
of the same goods at the time when the contract was broken. 

"But when an artist prepares a statue or picture of a particular 
person to order, or a mechanic makes a specific article in his line 
to order, and after a particular measure, pattern, or style, or for 
a particular use or purpose — when he has fully performed his part 
of the contract, and tendered or offered to deliver the article thus 
manufactured according to contract, and the vendee refuses to 
receive and pay for the same, he may recover as damages, in an 
action against the vendee for breach of the contract, the full con- 
tract-price of the manufactured article." 

As has been said, we are not called upon now to determine 
whether the distinction as drawn in the clauses quoted, is sound on 
principle or not ; but be that as it may, we recognise the law 
applicable to the case before us as being correctly stated in the 
clause last quoted. 

Judge Swan, in his excellent " Treatise" (10th ed. 780), in speak- 
ing of the effects of a tender upon the rights of the buyer and 
seller, and of the damages in such case, says : " The general rule 
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in relation to the rights of a seller, under a contract of sale, 'where 
he has tendered the property, and the buyer refuses to receive it, 
is this : The seller may leave the property at some secure place, 
at or near the place where the tender ought to be and is made, 
and recover the contract-price; or he may keep it at the buyer's 
risk, using reasonable diligence to preserve it, and recover the 
contract-price and expenses of preserving and keeping it ; or he 
may sell it, and recover from the buyer the difference between the 
contract-price and the price at which it fairly sold." The rule as 
thus laid down was first published in 1836, two years after the 
decision in Hadlys case, above referred to, which was substan- 
tially followed by Judge Swan in laying it down. It does not 
appear that either the decision or the rule as laid down has ever 
before been questioned in Ohio. It will be perceived that Judge 
Swan lays down the rule generally as applicable to all sales of 
chattels in the ordinary course of trade, without intimating any 
such distinction as that drawn in G-ordon v. Norris. We sanction 
and apply the rule in the determination of the particular case be- 
fore us. When the plaintiff below had completed and tendered 
the carriage in strict performance of the contract on his part, if 
the defendant below had accepted it, as he agreed to do, there is 
no question but that he would have been liable to pay the full 
contract-price for it, and he cannot be permitted to place the 
plaintiff in a worse condition by breaking than by performing the 
contract according to its terms on his part. When the plaintiff 
had completed and tendered the carriage in full performance of 
the contract on his part, and the defendant refused to accept it, he 
had the right to keep it at the defendant's risk, using reasonable 
diligence to preserve it, and recover the contract-price, with in- 
terest, as damages for the breach of the contract by the defendant. 
Or, at his election, he could have sold the carriage for what it 
would have brought at a fair sale, and have recovered from 
the defendant the difference between the contract-price and what 
it sold for. 

The court below did not err in refusing to give to the jury the 
special instructions requested by the defendant below. 

Motion overruled. 

The courts have taken different views, brought by the vendor, in an executory 
both as to the appropriate pleadings and contract concerning the sale of personal 
as to the measure of damages in actions property, against the vendee for refus- 
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ing to perform his part. Such actions 
have been brought either upon the com- 
mon counts for goods bargained and 
sold, goods sold and delivered, work 
and labor done and materials furnished, 
to recover the full value or contract 
price, or upon special counts setting out 
the contract, and the breach, by the ven- 
dee, in not performing it to recover the 
actual damages which, in the case of 
sales, are measured by the difference 
between the contract price and the mar- 
ket value. The propriety of proceed 
ing as in the first class of actions men- 
tioned, has been frequently doubted, 
whei'eas the course pursued in the latter, 
has been universally approved. 

The principal case lays it down as the 
rule in Ohio that, " the seller may leave 
the property, at some secure place, at 
or near the place where the tender ought 
to be made, and is made, and recover 
the contract price, or he may keep it at 
the buyer's risk, using reasonable dili- 
gence to preserve it, and recover the 
contract price and expenses of preserv- 
ing and keeping it, or he may sell it 
and recover from the buyer, the differ- 
ence between the contract price and the 
price at which it fairly sold." The 
purpose of this note is to see how far 
the authorities bear out the first two 
propositions of the rule. 

In Girard v. Taggart, 5 S. & R. 19, 
which was a special action on the case 
to recover the difference between the 
price received on a re-sale, and the con- 
tract price of tea purchased from the 
plaintiff, and which the defendant re- 
fused to receive, Gibson, J., said: 
" Properly speaking, the seller cannot 
recover the price, when he has retained 
the goods in consequence of the buyer's 
refusal to comply with any part of the 
contract ; he recovers damages for the 
breach of a contract which was entirely 
executory when it was broken, and the 
breach having put an end to every idea 
of further performance by either party, 
is a violation of the contract in all its 
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parts, for which the seller may recover 
whatever damages he can prove he has 
sustained." 

The English courts, and those of our 
own states that have followed them, 
maintain that no action can be brought 
for goods bargained and sold, or sold 
and delivered, unless the property in 
them has actually passed to the vendee, 
and this, they hold, cannot be the case 
so long as there is something left for the 
vendor to do, as to weigh, or select 
from a larger lot, or to deliver. While 
these things remain undone, the goods 
might be taken in execution for the 
vendor's debts, or pass to his assignees 
in bankruptcy, or he might sell them to 
some one else ; and, on the other hand, 
the vendee could not maintain an action 
of trover for them, nor would he be 
liable if they were burned or stolen ; 
and for the same reasons in such a case, 
an action could not be supported on 
counts for work and labor done and 
materials furnished, if the materials 
belonged to the plaintiff. On the con- 
trary, if the materials had been fur- 
nished by the defendant, such action 
could be maintained, because the pro- 
perty in the goods would be in him, 
and the work and labor would be done 
upon his goods directly for his benefit. 
When, therefore, the vendee disaffirms 
his contract before it has been entirely 
performed by the vendor, and the pro- 
perty in the goods passed into the ven- 
dee, these courts consider a special 
action in the case for damages resulting 
from the non-acceptance, to be the 
appropriate remedy. 

This was the reasoning of the court 
in Atkinson v. Belt, 8 B. & C. 277. 
Assumpsit for goods sold and delivered, 
bargained and sold, work and labor 
done and materials furnished. The de- 
fendant employed B., a patentee, to 
have made for them certain machines. 
B. employed the plaintiff to make them 
under his superintendence. The de- 
fendant refused to receive them. The 
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court held that none of the counts could 
be sustained. So, in Elliott v. Pybus, 10 
Bing. 512, defendant ordered the plain- 
tiff to make him a machine, without any 
agreement as to price. He paid money 
on account when he saw it complete, 
and requested the maker to send it 
home. When the machine was ten- 
dered, the defendant refused to pay the 
price asked and the maker declined to 
deliver it except for the full amount. 
Subsequently, the defendant said he 
would endeavor to raise the money if 
they would give him time. The court 
were of opinion that the only matter in 
dispute being the price, and the defend- 
ant having finally acquiesced in it, he had 
thereby accepted the machine, and the 
property having passed into him, the 
action was properly pleaded. Tindal, 
C. J., said, " a count for goods bargained 
and sold, can only be maintained when 
the property in the goods has passed 
from the plaintiff to the defendant. * * * 
The plaintiff cannot sustain his action 
for goods bargained and sold, unless 
where the defendant is in a condition to 
recover the goods in trover, and must 
sustain the loss in case of their being 
stolen or destroyed by fire." See, also, 
Clark v. Spencer, 4 Ad. & E. 460, and 
Boswell v. Kilburn, 10 Moore P. C. C. 
309. In Gillette v. Hill, 2 C. & M. 
535, the converse of the doctrine laid 
down in these cases was held true, viz. : 
that a vendee cannot bring trover for 
goods which a vendor refused to deliver, 
unless the property in the goods, by 
specific appropriation, or otherwise, has 
passed to the vendee. In Downer v. 
Thompson, 2 Hill 137, which was as- 
sumpsit for goods bargained and sold 
and deliwered, the plaintiff, sent by a 
carrier, two hundred and sixty barrels 
of cement, in response to the defend- 
ant's order -for two hundred and fifty, 
and the latter refused to accept them. 
The court held neither count could be 
sustained, because as long as there 
remained anything for the vendor to do, 
as to count or select goods from a large 



parcel, no property passed, and there 
was no sale, much less a delivery. 

In Hague v. Porter, 3 Hill 141, the 
plaintiff contracted to manufacture a lot 
of lamps for the defendant, and during 
the manufacture he altered them at the 
direction of the latter. The plaintiff 
delivered them to a car-man, from whom 
the defendant refused to receive them, 
and the carman left them on the side- 
walk. In an action for goods sold and 
delivered, the court held that the con- 
tract was executory, and that there 
having been no actual delivery, the 
counts could not be sustained. 

So, in Allen v. Jarvis, 20 Conn. 50. 
Assumpsit for work and labor done 
and materials furnished. Defendant, 
the patentee, ordered the plaintiff to 
manufacture twenty patent surgical 
adjusters, and directed him to stop 
before they were completed. The court, 
citing Atkinson v. Belt, held that the 
materials being those of the plaintiff, 
and the work and labor having been 
done on his own property, the proper 
remedy was an action on the case to re- 
cover damages suffered from the act of 
the defendant, in preventing the com- 
pletion of the contract, the measure of 
damages to be as always in such cases, 
the difference between the contract and 
market price or the price obtained on a 
resale, which in the particular instance 
of patented articles, would be the same 
as the contract price. 

In Moody v. Brown, 34 Me. 107, 
counts were filed for goods sold and de- 
livered, and materials and labor fur- 
nished. The plaintiff made, tendered 
and left against his remonstrance, at the 
shop of the defendant, stereotype plates 
ordered by him. The court held neither 
count sustained, because the property in 
the goods did not pass to the vendee 
without an acceptance upon his part, and 
that he could not be sued for the value 
unless he had the property. 

The case of Gordon v. Norris is suffi- 
ciently set out in the principal case. It 
fully sustains the authorities already 
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cited, but introduces an exception in the 
case of articles to be made to order in a 
particular way, as portraits, statues, 
clothing, &c, and that have no market 
value, for which it is said the measure 
of damages is the full contract price. 
But the fact that the difference between 
the market value and the contract price 
is the full contract price makes these 
cases no exceptions, if the amount is re- 
covered as damages and not as the price 
contracted for. Even portraits — witness 
that of the collector of Boggly Wallah 
— have some market value, and if they 
have none, then all that can be said is 
that the difference between the contract 
price and the market value equals the 
contract price. 

In Ormsby v. Thacher and Reniclc, 20 
Ohio 301, the declaration was for a 
bargain and sale of eight thousand 
bushels of corn. The corn was to be 
paid for on delivery. The court held 
the contract to be executory, and that 
the delivery in the future repelled the 
idea of property passing to the purchaser 
at the date of the contract. The facts 
of this case are not very clearly stated, 
but if it were a suit for the contract 
price, it would seem entirely inconsist- 
ent with the principal case. See, also, 
in support of these views, Story on Con- 
tracts 1035 ; Story on Sales 314, and 
Smith on Contracts 331. 

We will conclude by an examination 
of the cases relied upon by the court and 
the counsel for the defendant in error. 

Sadly v. Gano, Wright (0.) 554, was 
a Nisi Prius case, and what the judge 
said is taken from his remarks to the 
jury. It is certainly not strengthened 
as the decision of a point of law by the 
fact that the jury, in finding against the 
plaintiff, did not adopt any measure of 
damages at all. In Bementv. Smith, 15 
Wend. 493, there were special counts 
setting out the contract and alleging 
delivery, also a general count for work 
and labor done and goods sold. The 
court held that the tender amounted to 
delivery, and pointed out that the plain- 



tiff could recover for this reason upon 
the special counts, but not upon the 
common counts. Considered in this light, 
the case is not an exception to the prin- 
ciple that property must have passed in 
order to recover the price, because the 
court held that property had passed. 
Whether tender does amount to delivery 
might be open to doubt. 

In Dustan v. McAndrew, 44 N. Y. 
1872, Eakle, Ch. Com., divides the 
proper remedies for the disappointed 
vendor in substantially the same way as 
was done in the principal case. 

"1. He may store or retain the pro- 
perty for the vendee and sue him for the 
entire purchase price. 

" 2. He may sell the property, acting 
as agent for this purpose, of the vendee, 
recover the difference between the con- 
tract price and the price obtained on 
such resale. 

"3. He may keep the property as his 
own and recover the difference between 
the market price at the time and place 
of delivery and the contract price." 

But the case actually decided was one 
of a resale within the second class of 
the remedies mentioned by the court, 
which has never been doubted. The 
opinion cites Sedgwick and Parsons, 
who certainly do confirm it in toto, but 
the cases cited — Lewis v. Greider, 49 
Barb. 606 ; Pollen v. LeSoy, 30 N. Y. 
549 — were also cases of resale of the 
goods upon the refusal of the vendee to 
accept them. Nothing in either case, 
except one sentence occurring in the 
opinion of Emmott, J., gives color to 
the position taken by Earle, Com., in 
the first kind of the remedies, viz. : 
" A vendor in such a case may, if he 
choose, abandon the property, treat it as 
the vendee's, and sue the latter for the 
price." 

Thompson v. Alger, 12 Mete. 428, cer- 
tainly supports the position of the plain- 
tiff in error. It was assumpsit to re- 
cover the price of one hundred and 
eighty shares of stock, or damages for 
the refusal of the purchaser to perform 
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the contract. The shares had been 
transferred to the defendant, upon the 
books of the company, before he had re- 
pudiated the contract. The court held 
that this act had vested the property in 
him, and that, therefore, he might be 
sned for the price, but that if he had re- 
pudiated the contract before the transfer, 
the general rule as to sales would have 
applied, and he would have been liable 
to an action for the damages only. As 
it happened, the stock had no value at 
the time the contract was made, and 
therefore the difference between the con- 
tract price and market value was the full 
contract price. But, as we have already 
remarked, the fact that in any case the 
amount recovered would be exactly the 
same, whichever measure of damages 
were employed, does not afFcct any prin- 
ciple of law making one measure right 
and the other wrong. 

In Ballentine v. Robinson, 10 Wright 
177, Strong, J., regarded the property 
in the engine as having passed into the 
vendee. If this were so, then it would 
be in line with Atkinson v. Bell and all 
the cases following it. ' ' Yet where the 
subject of sale is a specific article, 
where the contract has been so far com- 
pleted as to pass the property in the 
article to the vendee, the possession be- 
ing retained only because the price is 
not paid, there seems to be no good 
reason why the vendor should not be 
permitted to recover the agreed value. 
* * * He has parted with the property 
and given the full equivalent for the 
stipulated price. His right to the pro- 
perty having passed to the vendee, his 
right to the price would appear to be 
consummate. * * * The present is not 
strictly the case of a sale. The plain- 
tiffs agreed to build the engine according 
to directions of the defendants, and to 
furnish the necessary materials for it. 
When it was completed the defendants 
had notice and were bound to take it 
away, and pay the contract price, but 



instead of taking and paying the price, 
they requested the plaintiffs to sell it. 
In such a case, the right of property was 
clearly in them on notice of the com- 
pletion of the article, and the mate- 
rials of which it was composed, may 
fairly be said to have been delivered 
when they were put into the engine." 

In Laubach v. Laubach, 73 Penna. 
392, Shakswood, J., says : " The 
plaintiff in error supposes that the same 
rule is applicable in this case as in the 
ordinary case of the refusal of a vendee, 
before any title to the property has 
passed to him, to accept goods which he 
had previously agreed to buy. The au- 
thorities which have been cited, abund- 
antly show that there the measure of 
damages is the difference between the 
contract and the market price, at the 
time of the refusal or breach." Ballen- 
tine v. Bobinson, had been cited at bar. 
See, also, Sedgwick on Damages 280 ; 
Story on Contracts, I 845 ; 3 Parsons 
on Contracts 208. 

It must be admitted that Ballentine v. 
Bobinson and Bement v. Smith, and the 
principal case, can only be reconciled 
with what appears to be the general 
line of the authorities, by saying that in 
them, tender by the vendor, or conduct 
amounting to an acceptance upon the 
part of the vendee, was considered to 
have passed the property in the goods to 
the latter. In the contract upon which 
the principal case was brought, the 
plaintiffs' shop was fixed as the place 
of delivery, and it might be argued that 
the completion of the carriage, at the 
time and place appointed, amounted to 
delivery. But the unqualified position 
laid down in the rule that when the 
vendee refuses to accept the goods upon 
tender, the vendor may store or retain 
them and sue for the contract price, 
though adopted by Sedgwick and Par- 
sons, does not seem borne out by the 
authorities. H. G. W. 



